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I.          INTRODUCTION

In the Office action mailed on June 22, 2014, the Examining Attorney refused registration of

Applicant’s “LIVIN' EASY” mark under 15 U.S.C. §§ 1051-1052, 1127 asserting that Applicant’s

mark does not function as a trademark.

Specifically, the Examining Attorney has alleged that LIVIN' EASY is the varietal/cultivar name for a

rose. 

In view of the arguments, explanations, and evidence submitted with this Request for Reconsideration,

Applicant requests acceptance of Applicant’s arguments that the “LIVIN' EASY” mark does indeed

function as a trademark for a product line of live plants distributed by the Applicant.

II.        APPLICANT’S “LIVIN' EASY” TRADEMARK FUNCTIONS AS A
TRADEMARK AND IS NOT A VARIETAL/CULTIVAR NAME FOR A ROSE

Applicant submits that the Examining Attorney has erroneously concluded that Applicant's "LIVIN'

EASY" trademark for live plants is a varietal/cultivar name for those same live plants, when in fact

LIVIN' EASY is the trademark for a product line of roses distributed by the Applicant, and where

HARwelcome is the varietal/cultivar name of the rose in question. 

Applicant has submitted five different Declarations from individuals familiar with the rose industry in

support of Applicant's registration effort for LIVIN' EASY.  Each of these Declarations are from

individuals well versed in the differences between a trademark for a product line of roses and the

varietal/cultivar name for a rose. 

Specifically, the following individuals have all stated that they are familiar with the rose product line

distributed by Applicant under the LIVIN' EASY trademark, and that the actual varietal/cultivar name

for this rose is "HARwelcome":

1.         David H. Byrne:  Professor and Basye Endowed Chair in Rose Genetics in the

Department of Horticultural at Texas A&M University, College Station, Texas  77843-



2133, engaged in the research of rose breeding and genetics, among other types of

research. 

2.         Keith Zary:  Director of Ornamental Research and Development at Gardens

Alive, Inc. located at 110 West Elm Street, Tipp City, Ohio  45371, a facility engaged in

research activities related to breeding, trialing and protecting ornamental plants. 

3.         Bent Petersen:  Green Goods Buyer for Armstrong Garden Centers, with offices

at 2200 E. Route 66, Suite 200, Glendora, California  91740, a high volume distributor

of live plants.

4.         Harry Landers:  Curator (and Botanic Specialist II) at the Portland International

Rose Test Garden, located at 400 S.W. Kingston Avenue, Portland, Oregon  97205, a

facility serving as a testing ground for new rose varieties. 

5.         Christian Bedard:  Research Director and Licensing Manager for Applicant. 

The Examining Attorney has located two different references to LIVIN' EASY on the Internet and has

used these two references as the basis for refusing registration of the LIVIN' EASY trademark. 

The first reference is a website that allegedly and erroneously identifies Applicant's LIVIN' EASY

trademark as a varietal/cultivar name.  In response to becoming aware of this website, Applicant sent a

Cease and Desist Letter to the operator of the detected website asking for the operator to stop referring

to Applicant's LIVIN' EASY trademark as a varietal/cultivar name for a rose.  See Declaration of

Christian Bedard in support of "LIVIN' EASY" trademark application ("Bedard Decl."), Exhibit G.

The second reference identified by the Examining Attorney was an article published in February 2007

and co-authored by Tammy Estabrooks, Robin Browne, and Zhongmin Dong.  In response to becoming

aware of this published article, Applicant sent a Cease and Desist Letter to all three of these authors

asking for them to refrain from referring to Applicant's LIVIN' EASY trademark as a varietal/cultivar

name in the future.  Applicant also informed each of these authors that LIVIN' EASY was the trademark

under which Applicant sells and distributes a specific rose product line.  See Bedard Decl., Exhibit H. 

Applicant is also the owner of United States Plant Patent No. 9,161.  See Bedard Decl., Exhibit A.  The

name of the patent is clearly identified as "FLORIBUNDA ROSE PLANT NAMED HARWELCOME."

  This patent covers the rose distributed by Applicant under the LIVIN' EASY trademark, and clearly

identifies the subject matter of the plant patent as a rose with the varietal/cultivar name

HARWELCOME.  See Bedard Decl., ¶11, Exhibit A. 

Also, Applicant has been using the LIVIN' EASY trademark for a rose based product line for over

fifteen years.  See Bedard Decl., ¶9.

As shown by the above-identified evidence, in addition to the arguments and evidence submitted in

response to the Office action dated April 17, 2014, which is already part of the evidentiary record for

this matter, the “LIVIN' EASY” trademark is functioning as a trademark in the United States, is not a

varietal/cultivar name for a rose, and serves as a source identifier for the Applicant.  Accordingly,

Applicant respectfully requests that the refusal under 15 U.S.C. §§ 1051-1052, 1127 be withdrawn and

that the mark be passed to publication.

III.       CONCLUSION



In view of the above arguments, reconsideration of the refusal to register is respectfully requested.  The

mark should be passed to publication.
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Request for Reconsideration after Final Action
To the Commissioner for Trademarks:

Application serial no. 86098613 has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

I.          INTRODUCTION

In the Office action mailed on June 22, 2014, the Examining Attorney refused registration of Applicant’s

“LIVIN' EASY” mark under 15 U.S.C. §§ 1051-1052, 1127 asserting that Applicant’s mark does not

function as a trademark.

Specifically, the Examining Attorney has alleged that LIVIN' EASY is the varietal/cultivar name for a

rose. 

In view of the arguments, explanations, and evidence submitted with this Request for Reconsideration,

Applicant requests acceptance of Applicant’s arguments that the “LIVIN' EASY” mark does indeed

function as a trademark for a product line of live plants distributed by the Applicant.

II.        APPLICANT’S “LIVIN' EASY” TRADEMARK FUNCTIONS AS A
TRADEMARK AND IS NOT A VARIETAL/CULTIVAR NAME FOR A ROSE



Applicant submits that the Examining Attorney has erroneously concluded that Applicant's "LIVIN'

EASY" trademark for live plants is a varietal/cultivar name for those same live plants, when in fact

LIVIN' EASY is the trademark for a product line of roses distributed by the Applicant, and where

HARwelcome is the varietal/cultivar name of the rose in question. 

Applicant has submitted five different Declarations from individuals familiar with the rose industry in

support of Applicant's registration effort for LIVIN' EASY.  Each of these Declarations are from

individuals well versed in the differences between a trademark for a product line of roses and the

varietal/cultivar name for a rose. 

Specifically, the following individuals have all stated that they are familiar with the rose product line

distributed by Applicant under the LIVIN' EASY trademark, and that the actual varietal/cultivar name for

this rose is "HARwelcome":

1.         David H. Byrne:  Professor and Basye Endowed Chair in Rose Genetics in the

Department of Horticultural at Texas A&M University, College Station, Texas  77843-

2133, engaged in the research of rose breeding and genetics, among other types of research.

 

2.         Keith Zary:  Director of Ornamental Research and Development at Gardens Alive,

Inc. located at 110 West Elm Street, Tipp City, Ohio  45371, a facility engaged in research

activities related to breeding, trialing and protecting ornamental plants. 

3.         Bent Petersen:  Green Goods Buyer for Armstrong Garden Centers, with offices at

2200 E. Route 66, Suite 200, Glendora, California  91740, a high volume distributor of live

plants.

4.         Harry Landers:  Curator (and Botanic Specialist II) at the Portland International

Rose Test Garden, located at 400 S.W. Kingston Avenue, Portland, Oregon  97205, a

facility serving as a testing ground for new rose varieties. 

5.         Christian Bedard:  Research Director and Licensing Manager for Applicant. 

The Examining Attorney has located two different references to LIVIN' EASY on the Internet and has

used these two references as the basis for refusing registration of the LIVIN' EASY trademark. 

The first reference is a website that allegedly and erroneously identifies Applicant's LIVIN' EASY

trademark as a varietal/cultivar name.  In response to becoming aware of this website, Applicant sent a

Cease and Desist Letter to the operator of the detected website asking for the operator to stop referring to

Applicant's LIVIN' EASY trademark as a varietal/cultivar name for a rose.  See Declaration of Christian

Bedard in support of "LIVIN' EASY" trademark application ("Bedard Decl."), Exhibit G.

The second reference identified by the Examining Attorney was an article published in February 2007 and

co-authored by Tammy Estabrooks, Robin Browne, and Zhongmin Dong.  In response to becoming aware

of this published article, Applicant sent a Cease and Desist Letter to all three of these authors asking for

them to refrain from referring to Applicant's LIVIN' EASY trademark as a varietal/cultivar name in the

future.  Applicant also informed each of these authors that LIVIN' EASY was the trademark under which

Applicant sells and distributes a specific rose product line.  See Bedard Decl., Exhibit H. 

Applicant is also the owner of United States Plant Patent No. 9,161.  See Bedard Decl., Exhibit A.  The



name of the patent is clearly identified as "FLORIBUNDA ROSE PLANT NAMED HARWELCOME." 

This patent covers the rose distributed by Applicant under the LIVIN' EASY trademark, and clearly

identifies the subject matter of the plant patent as a rose with the varietal/cultivar name HARWELCOME. 

See Bedard Decl., ¶11, Exhibit A. 

Also, Applicant has been using the LIVIN' EASY trademark for a rose based product line for over fifteen

years.  See Bedard Decl., ¶9.

As shown by the above-identified evidence, in addition to the arguments and evidence submitted in

response to the Office action dated April 17, 2014, which is already part of the evidentiary record for this

matter, the “LIVIN' EASY” trademark is functioning as a trademark in the United States, is not a

varietal/cultivar name for a rose, and serves as a source identifier for the Applicant.  Accordingly,

Applicant respectfully requests that the refusal under 15 U.S.C. §§ 1051-1052, 1127 be withdrawn and

that the mark be passed to publication.

III.       CONCLUSION

In view of the above arguments, reconsideration of the refusal to register is respectfully requested.  The

mark should be passed to publication.
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ADDITIONAL STATEMENTS 
Miscellaneous Statement
In an Office action issued on June 22, 2014, the Trademark Examiner issued a FINAL refusal based on an
allegation that the LIVIN' EASY trademark was not functioning as a trademark. This was the only
remaining objection. A Notice of Appeal has been filed contemporaneously with this Request For
Reconsideration, along with a request that the appeal be automatically suspended to allow the Trademark
Examiner to respond to the Request for Reconsideration.
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SIGNATURE(S)
Request for Reconsideration Signature
Signature: /Gary J. Nelson/     Date: 12/17/2014
Signatory's Name: Gary J. Nelson
Signatory's Position: Attorney of Record, California Bar Member

Signatory's Phone Number: 626 795-9900

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.
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